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STATEMENT OF THE ISSUE PRESENTED 


IAI 
V/ 
Whether the Tax Court correctly held that the taxpayers 
were not entitled to rely on the "grandfather" clause in Section 


167(j3)(5)(C) ofthe Internal Revenue Code of 1954, as amended 


by the Tax Reform Act of 1969, and, accordingly, could not adopt 


T7 Elvira C. Byrne and Rhonda F. Schopfer are parties to this 
Titigation solely because they filed joint returns with their 
respective husbands for the taxable years in question. In this 
brief Matthew V. Byrne and Gordon P. Schopfer will be referred to 
as "taxpayers." 


a 
150-percent declining balance depreciation on a used office 
building acquired after July 24, 1969, where the Court found 
that the taxpayers' pre-July 24, 1969, proposal to liquidate their 
controlled corporation and distribute the building to themselves 
did not constitute a ing written contract as required by 
Section 167(j)(6)(C). 

STATEMENT OF 

This is an appeal by the taxpayers from the decisions of the 
United States Tax Court (Judge Tannenwald) determining deficiencies 
in the total amount of $3,808 in the income taxes of taxpayers 
Matthew V. Byrne and Elvira C. Byrne for the taxable years 1970, 
1971, and 1972, and determining deficiencies in the total amount 

income taxes of taxpayers Gordon P. Schopfer 
and Rhonda I, Schopfer for the taxable years 1970, 1971, and 1972. 
e/ 

(R. 3a, 5a, 6a-9a.) These two cases were consolidated by order 
of the Tax Court for purposes of trial, briefing and opinion 
(R. 2a, 4a), and they have been treated as a consolidated case in 
the civil appeal scheduling order issued by this Court (Scheduling 
Order, dated April 22, 1976). The findings of fact and opinion of 


the Tax Court were filed on December 3, 1975, and are reported at 


65 7.¢, 473, (R. 38a.) Pursuant to Rule 155 computations filed by 


the parties, decisions in both cases were entered on January 22, 1976. 
(R. 3a, 5a.) On April 14, 1976, the taxpayers filed a timely 

notice of appeal in both cases. (R. 3a, 5a.) The jurisdiction 

of this Court is invoked pursuant to Section 7482 of the Internal 


Revenue Code of 1954, 


ps 


2/ "R," references are to the separately bound record appendix. 


«“ 3 = 
The facts, as found by the Court and as shown by the 


record are as follows: 
In 1969 Warron Properties, Ltd., a New York corporation, 


owned an eight-story office building in Syrauuse, New York. (R. 40a, ) 


Taxpayers Matthew V. Byrne and Gordon FP. Schopfer, together with 


two other persons, John J. Costello and Ralph E. Schopfer, each 
owned one-fourth of the outstanding stock of Warron Properties, 
itd, (Rk. 8 Byrne was the president of the corporation and 
Costello was its secretary and treasurer. (R. 40a.) On Jume 6, 
1969, Byrne and Costello met with the corporation's accountants 
to discuss the possibility of liquidating the corporation. (R. 4la.) 
As a result of that mee » Byrne prepared a letter, which he 
sent to Ralph and Gordon Schopfer, outlining the advantae:s 
such a liquidation, (R. 41a, 165a.) The letter 
follows (id.): 

Enclosed please find copy of the events that 

will take place as we liquidate the Corpora- 

tion as of June 30th and carry the property 

in the form of a partnership through 1973. 

In 1969, we will share a $14,500.00 tax loss; 

4n 1970, $23,906.00; in 1971, $27,376.00; in 

1972, $11,171.00; and in 1973, $309.00. 

Thereafter, the partnership will show a 

profit and, depending upon our situation at 

that time, we can then transfer the property 

to a corporation, 

we think his is the thing to do and we 

would hope that you both would approve 

of it as soon as possible. 
Attached to the letter was a schedule comparing the tax consequences 


of remaining in corporate form with those to be anticipated from 


the proposed liquidation and transfer of the building to a partner- 


ya 
ship composed of %l.c four shareholders. (R. 166a.) Thereafter, 
on June 23, 1969, the four shareholders met to discuss the proposed 
Liquidation. © (Rk. 41a.) laxpayer Matthew V. Byrne prepared a 


memorandum of this conference which stated as follows (R. 42a, 167a): 


MEMORANDUM OF CONFERENCE WITH GORDON SCHOPFER, 
RALPH SCHOPFER, JOHN COSTELLO AND MATTHEW V. 
BYRNE oi, 
Under date of June 23rd, John Costello, 
Gordon Schopfer and Ralph Schopfer met to 
discuss the Jiguidation. All items were 
satisfactory with all parties except for the 
insurance coverage. Mr. Farrington met with 
us and fully explained the coverage and there- 
after we went to lunch, at which time the four 
men agreed that we should proceed promptly 
with the liquidation. 
Matthew V. Byrne, Jr. 
The liguidation was not carried out as of June 30, 1969, as proposed 
in Byrne's letter to the Schopfers. (R. 165a,) In fact, it wae 
not carried out until December 31, 1969, and the partnership agree- 
ment under which the four partners operated the building after the 
transfer was corrected in ink to reflect the later date. (R. 146a.) 
Byrne testified that the reason for the failure to complete the 
liquidation by June 30, 1969, as originally contemplated, was the 
need to obtain an appraisal of the building before the transfer, 
in orde’ ~*~ establish its value for tax purposes. (R. 190a-19la.) 
However, she two arnraisals which he did obtain prior to the 
transfer were oral and no written memorandum was made of the 


appraisers! valuations. (R. 192a-193a.) 


The Tax Court held that the taxpayers were not entitled to 


use 150 percent declining balance depreciation on the building 


because it was not acquired pursuant to the terms of a written 


oO os 


agreement which was binding on the taxpayers on July 24, 1959, as 


required by Section 167(j)(6)(C) of the Internal Revenue Code of 
1954. (R. 43a-44a, 48a-51a.) The court held that the memorandum 
of the June 23, 1969, meeting of the: shareholders! meeting of 
Warron Properties, Ltd., did not constitute a written agreement 

by the shareholders to liquidate the COrpoOration. and that 1 

was merely a record of the events that took place at the meeting. 
(R. 47a-48a.) The Court went on to hold that even if this memo- 
randun were accorded the status of a written Contract, such an 
agreement would not qua.ify for the exemption in Section ROT (A) 66703 
because it was not a bona fide purchase agreement negotiated at arm's 
sengetn. (Rs 49a-52a, ) As the court pointed out, the taxpayers 
were not under any obligation to pay for the property, they merely 
accepted it as a liquidating dividend from the corporation, 

(R. 49a-5Va, ) The record was clear that the only purpose for the 
proposed liquidation of the corporation was to secure the very tax 
advantage which Congress enacted Section 167(3) of the Code to 
eliminate, namely the use of accelerated depreciation deductions 
on real property as a means for Sheltering other income. (R. 50a- 
54a.) Accordingly, the Court held that Section 167(3)(6)(c) did 
not apply, and the taxpayers were limited to straignt line deprecia- 
tion on thc buildin_, as contended by the Commissioner. (R. 42a- 
4a, 53a-54a.) From this adverse decision the taxpayers bring 


this appeal. 


«<< Be 
SUMMARY OF ARGUMENT 

The Tax Court properly rejected the taxpayers' contention 
that they were entitled to use 150-percent declining balance 
depreciation on a used office building which they acquired after 
July 24, 1969, despite the restriction to straight line depreciation 
contained in Section 167(j)(4) of the Code. Although the tax- 
payers claimed that they were entitled to relief from this 
restriction under the exemption provided by Section 167(5)(6)(C) 
for property acquired under a written contract which was binding 
on the taxpayers on July 24, 1969, and at all times thereafter, 
the purported contract on which they relied did not impose any obli- 
gations upon them whatsoever. Rather it was a proposed course of 
conduct by four persons with identical economic interests, including 
the taxpayers, to dissolve a corporation, which they collectively 
owned and controlled, and distribute its assets to themselves. 

Both the Regulations and the legislative history show that, 
the purpose of Section 167(j)(6)(C) was to provide a carefully 
limited relief measure for taxpayers who had entered into contractual 
obligations for the acouisition of used real property in reliance 


on the anticipated tax benefits to be gained from the depreciation 


deductions. Accordingly, the Regulations require that a taxpayer 


must be subject to liability for damages in more than a nominal 
amount if ie fail. to perform under the contract. Such liability 
cannot exist in the present case, since there is no one with a 
substantial economic interest adverse to that of the taxpayers 
and their fellow shareholders who could claim damages for their 


failure to liquidate their wholly owned corporation. The mere 


ih am 

possibility that the taxpayers might be sued to compel them to 
through with the liquidation, which they intended to do anyway 
tax purposes, does not transform the proposed liquidation into 
pre-July 24 binding obligation. In fact, the four shareholders 
in this case ended up owning the same building in the same 
proportions as they had before the transaction, only it was 
then held in the form of a partnership rather than a corporation. 
The Tax Court was clearly right in holding that this type of 
transaction did not come within the intent of Congress in 
enacting Section 167(j)(6)(C) to provide relief to taxpayers 
with pre-existing contractual commitments. 

The conference memorandum prepared by Matthew V. Byrne, JT. 
on June 241, Mane ; fails to qualify as a binding written 
contract for purposes of Section 167(j)(6)(C) and the Regulations 


thereunder. Even assuming that the memorandum satisfies the 


formal requirements of New York law and can qualify as the 


minutes of a meeting of the shareholders of Warron Properties, 

Ltd., that does not make these minutes binding on the taxpayers 

as individuals. Moreover, as a "contract" it is seriously deficient 
in every respect. It is not signed by anyone, it does not 

contain any contractual promises to do anything, and it is silent 

as to when the _prenosed liquidation should take place. Even 

if any one of these deficiencies were not fatal to the existence 

of a binding contract, collectively they would leave a New 

York state court with nothing to enforce, and the Tax Court 

properly rejected this memorandum as a binding written contract 


for purposes of Section 167(j)(6)(C). 


oon e 
ARGUMENT 
THE TAX COURT CORRECTLY CONCLUDED THAT THE 
BUILDING INVOLVED IN THIS CASE WAS NOT ACQUIRED 
BY THE TAXPAYERS PURSUANT TO A WRITTEN CONTRACT 
BINDING ON THE TAXPAYERS ON JULY 24, 1969, AND 
AT ALL TIMES THEREAFTER, AND HENCE THE TAX- 
PAYERS WERE NOT ENTITLED TQ USE ACCELERATED 
DEPRECTATION 
Section 167(a) of the Internal Revenue Code of 1954, Appendix, 
infra, provides that a "reasonable allowance" for exhaustion, and 
wear and tear, including obsolescence, shall be allowed as a 
depreciation deduction in the case of property used in the tax- 
payer's trade or business or property held for: the production of 
income. When the 195/4 Code was enacted, the depreciation allowance 
was liberalized substantially by the addition of Section 157(b) 
to the Code, which permitted the use of the declining balance 


method and the sum of the years-digits method of computing 


depreciation. Compare Section 23(1) of the Internal Revenue 


of 1939 (26 U.S.C. 1952 ed.), with Section I$7(a) and (b) of 


Internal Revenue Code of 1954. With respect to certain depreciable 
real property, as defined in Section 1250(c) of the 1954 Code 

(26 U.S.C.), however, the privilege of using the so-called 
accelerated depreciation methods -- namely declining balance 
depreciation and sum of the years-digits depreciation -- was 
curtailed or eliminated by the enactment of the Tax Reform Act 

of 1969, P.L. 91-1/2, 83 Stat. 487, Sec. 521(a) which added 
Section 167(j), Appendix, infra, to the Code. in particular, 
Section 167(j)(4) restricts the purchaser of used Section 1250 
property acquired after July 24, 1969, to straight line deprecia- 


tion on such property. The House Report on the bill which 


- G9 « 

ultimately became the Tax Reform Act of 1969 states that the 
purpose of this restriction on the depreciation of used real 
property was "to eliminate the repeated sale and resale of property 


for the purpose of tax minimization." H. Rep. No. 91-413, Part 1, 


Qlst Cong. Ist Sess. pp. 165-167 (1959-3 Cum. Bull. 200, 304.) 


The stipulated facts in this case establish that the taxpayers, 
as partners, acquired a used office building after July 24, 1969. 
(R. 43a, 58a, 60a.) Thus, they come within the terms of the 
restriction imposed by Section 167(j)(4), and they are required 
to use straight line depreciation on this building, unless they 
ean establish their right to relief under the special "grandfather" 


exception provided for pre-existing contractual obligations by 


Section 167(j)(6)(C) That section provides that the restrictions 


. / 


imposed by Section 167(j)(4)-- 


Shall not apply in the case of section 1250 
property acquired after July 24, 1959, 
pursuant to a written contract for the 
acquisition of such property or for the 
permanent financing thereof, which was, on 
July 24, 1999, and at all times thereafter, 
binding on the taxpayer. 


Section 157(j)(5)(C) was added to the bill by the Senate 
Finance Committee. §. Rep. No. 91-552, 91st Cong., Ist Sess., 
p. 213 (1959-3 Cum. Bull. 423, 558.) The purpose of the amendment 
was to provide an exception for pre-existing contracts to purchase 
used realty similar to the exception which had been allowed for 
pre-existing contracts for the construction or permanent financing 
Of new real prope..y under the House bill. Compare, Section 
167(j)(3) with Section 167(3)(5){C). The July 24, 1959, cutoff 
date in Section 157(j)(6)(C) was apparently adopted by the Senate 
to conform to the cutoff date used by the House in Section 
167(j)(3) with respect to contra:ts for new construction; the 
House bill (H.R. 13270) containing these new restrictions on real 
estate depreciation was introduced on the floor of the House 
and printed in the Congressional Record on August 1, 1959. 115 
Cong. Ree,, Part 16, po. 21,731, 21,025, 21,071. . The Réport of 
the Committee on Ways and Means on H.R. 13270, dated August 2, 
1969, states that the proposed changes in real estate depreciation 
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The Commissioner has issued Regulations which prescribe in 
detail the requirements for exemption under Section 167(j)(6)(C). 
Treasury Regulations on Income Tax (1954 Code), §§ 1.167(j)-4(») 
and (c), Appendix, infra, and 1.167(j)(7)(c) (25 C.F.R.). As 
the Tax Court pointed out (8, Wah; ax order to qualify asa 
“binding contract" under Section 167(j)(6)(C) the contract in 


"a bona fide agreement negotiated at arm's 


guestion must be 
length." Treasury Regulations on Income Tax (1954 Code), 
§ 1.167(j)-4(b) (3) (i). 

The letter and conference memcrandum on which the taxpayers 
rely in this case (Br. 4-6), does not qualify under Treasury 
Regulations on Income Tax (1954 Code), § 1.167(j)-4(b), because 
it is not an arm's length bargain within the meaning of those 
Regulations. Rather, these documents at best evidence an intention 
of four individuals, including the taxpayers, all of whom had 
identical economic interests in the property, to liquidate their 
corporation and distribute the assets of the corporation to 
themselves. (R. 40a-41a.) The transaction was solely tax 
motivated (R. 49a-50a), and the participants simply ended up 
owning the same office building, in the same proportions, through 
‘ partnership instead of a corporation. (R. 57a-58a.) And even 


if the memorandum prepared by taxpayer Matthew V. Byrne, Jr. 


37 (continued) 

contained in the bill "are to apply with respect to taxable years 
ending after July 24, 1969." H. Rep. No. 91-413, Part I, supra, 
p. 167. This choice of effective date appears to reflect a 
Congressional concern for the protection of taxpayers having 
existing contractual commitments, while at the same time pre- 
venting a scramble for shelter under the "grandfather" clause of 
the bill after the proposed new restrictions were announced to 
the public. 


eG oe 

could somehow be construed as constituting a written agreement, 
as the taxpayers contend (Br. 6-11), and even if that agreement 
might be enforceable as among the four participants (Br. 7-8), 
the essential element of an arm's length bargain by parties with 
adverse economic interests would still be missing. 

Under New York law, the shareholders of a corporation have 
a right to dissolve the corporation and distribute the assets 
to themselves after paying or providing for the debts of the corpore- 
tion. Business Corporation Law, McKinney's Consol. Laws of 
N.Y. Ann., §§ 1001 and 1005(a). But such a voluntary dissolution 
clearly was not within the intent of Congress in providing an 
exemption from the restrictions of Section 167(j)(4) for taxpayers 
whose obligations were fixed by a pre-existing binding written 
contract. The legislative history shows that Congress was aware 
that investor participation in real estate ventures was frequently 
solicited through promises of a tax shelter arising from the 
depreciation deductions on the real property. H. Rep. No. 91-413, 


Part 1, supra, p. 165 (1969-3 Cum. Bull., p. 303); 


S. Rep. No. 
91-552, supra, p. 212 (1959-3 Cum. Bull., p. 557.) Depriving 
such investors of the anticipated tax benefits of such a venture 
ufter they had assumed binding obligations in reliance on those 
benefits, would have taken away an advantage already bought and 
pid for, and might in some cases have inflicted substantial 


economic hardship on such investors. 


The Regulations make clear that only a contract under which 


the taxpayer has assumed substantial obligations qualifies as a 


binding contract for purposes of Section 157(j)(6)(C). In 


Le 
particular, under Treasury Regulations on Income Tax (1954 Code), 
§ 167(j)-4(b) (4), the taxpayer must be subject to liability for 
damages if he fails to perform under the contract, and if such 
liability is limited by the terms of the contract, the amount of 
the liability must be more than nominal. The taxpayers here have 
not introduced any evidence to show the existence of any party 
WLUN interests adverse to theirs who would be in a position ‘to 
compel them to respond in damages if they failed te carry out 
their agreement to liquidate Warron Properties, Ltd. Indeed, all 
four parties to the transaction had an Identical financial interest 
in the transaction, namely the desire to obtain a 25-percent 
share of the substantial tax losses which were projected for the 
building in each of five taxable years following its transfer to 
them as partners. (R. 41a.) This provision of the Regulations 
would be meaningless if, as the taxpayers appear to contend 


(Br. 7), they could carry their burden of proof on the issue of 


whether there was a binding contract merely by showing that there 


was a theoretical possibility that they could be sued to enforce 
their proposed liquidation of Warron Properties, Ltd. The 
Regulations require that the taxpayers' obligations under the 
contract must be real and substantial, and that their contractual 
yromises must be enforceable by more than nominal damages in an 
ection for breach of contract. Treasury Kegulations on Income 
Tax (1954 Code), § 1.167(j)-4(b)(4). The mere possibility that 
the taxpayers might be sued to compel them to go through with the 
voluntary liquidation of a corporation, which they were planning 


to do anyway, does not comply with the requirements of the 


spel eh ih | an 
Regulations or the intent of Congress, in authorizing a limited 
sanctuary Tor prior binding contractual arrangements when it 
eliminated the very tax advantage which the taxpayers were trying 


K/ 


to obtain. 


Finally, the Tax Court correctly rejected (R. 46a-48a) the 


taxpayers! argument that the conference memorandum prepared 

by Matthew V. Byrne, Jr., on June 24, 1959 (R. 167a), constitutes 
the written contract required by the Section 167(j)(5)(C). The 
formal requirements which must be satisfied before a transaction 
can qualify under Section 167(j)(6)(C) are set out in Treasury 
Regulations on Income Tax (1954 Code), § 1.167(j)-4/b)(3), which 
states that; 

An agreement shall be considered as a contract 

Dinding on, the taxpayer, * * * only 22 such 

agreement is in writing, constitutes a contract 

under applicable State or local law, and is 

enforceable against the taxpayer under such 

law. 

It is quite unlikely that the New York courts would enforce 
any contractual obligations whatever against the taxpayers on 
the basis of Byrne's memorandum. In the first place, the memo- 
randum does not contain any contractual promises made by the 
taxpayers; it merely records a4 consensus reached to proceed 


yromptly with the liquidation of Warron Properties, Ltd. (R. 1674.) 


lven assuming, as the taxpayers contend (Br..9), that this document 


q Similarly, Treasury Regulation on Income Tax (1954 Code), 

§ 1.167(3j)-4(b)(6) cited by the taxpayers (Br. 11-12), allows 

a contract with undetermined terms or ccnditions to be considered 

as binding on the taxpayer only if the determination of such 

terms or conditions is not within the unrestricted control of 

the taxpayer. Here, the resolution of any ambiguities which may 

have existed with respect to the terms of the proposed liquidation 
was clearly within the unrestricted control of the taxpayers and 

their fellow shareholders in Warron Properties, Ltd., none of whom 
had any interest adverse to that of the taxpayers in this transaction, 
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constitutes the minutes of a meeting of the shareholders of 


Warren Properties, Ltd., it does not thereby become a written 


agreement binding on the taxpayers. Douchkess v. Campbell, 


N.Y¥.8. 24 554 (Sup. Ct, 1946), aff'd 272 App. Div. 795, 71 

(1947), appeal denied, 272 App. Div. 961, 72 N.Y.S. 2d 

It reflects only the corporate act of liquidation 
Business Corporation Law, McKinney's Consol. Laws of 
5/ 

taxpayers. 

Moreover, as the Tax Court noted (R. 46a) the Byrne memorandum 
lacks all the formal requisites of a binding contract. It was 
not signed by anyone, (see the New York statute of frauds, General 
Obligations Law, McKinney's Consol. Laws of N.Y. Ann., § 5-701. ) 
contains no express promises by anyone, and merely records 
the decision by four named individuals, including the taxpayers, 
to liquidate Warron Properties, Ltd. The capacity in which these 
four individuals purported to act is nowhere set out, nor is there 
any indication of the time when the liquidation was supposed to 
take place. Even assuming that the absence of any one of these 
factors would not be fatal to the existence of a binding written 
contract for purposes of Section 167(j)(6)(C), collectively 
their absence-would leave a New York state c:urt with nothing 
to enforce. 


5/7 Taxpayers’ reliance on Franko sat v. Palermo, 47 App. Div. 

2d 579, 363 N.¥.S. 24 159 (7975 “7 Ss misplaced. In that case, the 
plaintiff was held to be entitled to rely on the minutes of a 
directors' meeting as evidence of the corporate act of issuing 
shares to its president for less than par value. Here,the tax- 
payers seek to rely on the minutes as evidence that the agreement 
to liquidate was binding upon them. Obviously, a corporation can- 
not, by its minutes or otherwise, undertake an obligation binding 
upon someone else, in the absence of evidence of agency or some 
other proper authorization. See, Douchkess v. Campbell, supra. 


CONCLUSION 
For the reasons stated, the decision of the Tax Court 


should be affirmed. 


Respectfully submitted, 


SCOTT P. CRAMPTON, 
Assistant Attorney General. 
GILBERT E. ANDREWS, 
JONATHAN S, COHEN, 
MICHAEL J. ROACH, 
Attorneys, 
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APPENDIX 


Internal Revenue Code of 1954 (26 U.S.C.): 


157. DEPRECIATION, 


(a) General Rule.--There shall be allowed as a deprecia- 
tion deduction a reasonable allowance for the exhaustion, 
wear and tear (including a reasonable allowance for 
obsolescence) -- 


erent Sat SOOT: Seton BE Ee SSE! PITT 


property used in the 
property |] the production of income. 


: x 


(j) [as added by Sec. 521(a), Tax Reform Act of 1909, 
P.L. 91-172, 83 Stat. 487] Special Rules Section 1250 
Peet Rh re  ececauesersapahansananttedsndensanisetananseanenaaacinasiaingmmects 


Property.-- 
PS 5 


neral rule. 
(2) and (3), in the case of section 1250 property, sub- 
section (b) shall not apply and the term ressonable 
allowance as used in subsection (2) shall include an 
allowance computed in accordance with reguls“ior 
prescribed by the Secretary of his delegate, under any 
of the following methods: 


(A) the straigt 


(B) the declining balance method, using 4 
rate not exceeding 150 percent of the rate which 
would have been used had the annual allowance 
been computed under the method described in sub- 
paragraph (A), or 


(C) any other consistent method productive of 
an annual allowance which, when added to all 
allowances for the period comnencing with the 
taxpayer's use of the property and including the 
taxable year, does not, during the first two- 
tht -ds of the useful life of the property, exceed 
the total of such allowances which would have been 
used had such allowances been computed under the 
method described in subparagraph (B). 

Nothing in this paragraph shall be construed to limit 
or reduce an allowance otherwise allowable under sub- 
section (a) except where allowable solely by reason of 
paragraph (2), (3), or (4) of subsection (b). 


a ye 


(2) Residential rental propeity.- 


(A) In General.--Parsgraph (1) of thi 
section shall not apply, and subsection (1 
apply in any taxable year, to a building 
structure-- 


(i) which is: residential rental pri 
located within the United States or 
its possessions, or located within 2 foreicn 
country if a method of depreciation for 
property comparable to the method pr 
subsection (b)(2) or (3) is provided by 
laws of such country, and 


i) the original use of which commences 
with the taxpayer. In the case of residenti 
rental property located within a foreign 
country, the original use of which comme: 
with the taxpayer, if the allowance for 
depreciation provided under the laws of 
country for such property is greate: 
that provided under paragraph (1) of 
ction, but less than that provi de ed 
subsection (b), the allowance for 
under subsection (b) shall be limi 
amount provided under the laws of 


(B) Definition.--For purposes of opi anak gs 
(A), a building or structure shall be consider 
to be residential rental property for any 
year only if 80 percent or more of the g 
income from such building or structure for 
year is rental income from dwelling units : 
the meaning of subsection (k)(3)(C)). For purpeses 
of the preceding sentence, if any portion of such 
building or structure is occupied by the 
the gross rental income from such buildin 
structure shall include the rental value 
portion so occupied. 


(C) Change in r 
change in the comp 
depreciation fo 
required by reas 
penserss (A) 

in a method 
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(3) Property constructed, etc., before July 25, 
1969. seParegrapn (1) .0f nis subsection shail not apply, 
and subsection (b) shall apply, in the case of property-- 


(A) the construction, reconstruction, or 
erection of which was begun before July 25, 1959, or 


(B) for which a written contract entered into 
before July 25, 1969, with respect to any part of 
the construction, reconstruction, or erection or 
for the permanent financing thereof, was on 
duly 25, 1959, and at all times thereafter, binding 
on the taxpayer. 


(4) Used section 1250 property.--Except as provided 
in paragraph (5), in the case of section 1250 property 
acquired after July el, 1969, the original use of which 
does not commence with the taxpayer, the allowance for 
depreciation under this section shall be limited to an 
amount computed under-- 


(A) the straight line method, or 

(B) any other method determined by the Secre- 
tary or his delegate to result in @ reasonable 
allowance under subsection (a), mot including 


(i) any declining balance method, 


(ii) the sum of the years-digits method, or 


(iii) any other method allowable solely e 
reason of the application of subsection {(b) (4) 
paragraph (1)(C) of this subsection. 


(5) Used residential rental property.--In the case 
of section 1250 property ae 1s residential rental 
property (as defined in paragraph (2)(B)) acquired 
after July 24, 1959, having a useful life of 20 years 
or more, the original use of which does not commence with 
the taxpayer, the allowance for depreciation under thig 
section shall be limited to an amount computed under-- 


(A) the straight line method, 


(B) the declining balance method, using a 
rate not exceeding 125 percent of the rate which 
would have been used had the annual allowance been 
computed under the method described in subparagraph 
(A), or 
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(C) any other method determined by the Secre- 
tary or his delegate to result in a reasonable 
allowance under subsection (a), not including-- 


(i) the sum of the years-digits method. 


(ii) any declining balance method using 2 
rate in excess. of: the rate permitted under 
subparagraph (B), or 


(iii) any other method allowable solely by 
reason of the application of subsection (b) (4) 
or paragraph (1)(C) of this subsection. 


(6) Special rules.-- 


(A) Under regulations prescribed by the 
Secretary or his delegate, rules similar to the 
rules provided in paragraphs (5), (9), (10), and 
(13) of section cee shall be applied for purposes 
of paragraphs (3), (4), and (5) of this subsection. 


(B) For purposes of paragraphs (2), 
(5), if section 1250 property which is not pro 
described in subsection (a) when its — 


commences, becomes property described 


(a) after July 24, 1959, such property 
be treated as property the original use of wal 
commences with the taxpayer. 


..  (€) Paragraphs (4) and (5) shall not apply 
in the case of section 1250 property acquired 
after July 24, 1959, pursuant to a written con- 
tract for the acquisition of such property or 
for the permanent financing thereof, which was, 
on July 24, 19659, and at all times thereafter, 
binding on the taxpayer. 


* 


ae SS te 


Treasury Regulations on Income Tax (1954 Code) (25 U.S.C.) 


§ 1.167(j)-4 Property constructed, etc., before July 25, 1959. 
% 3 * x 


(b) Binding contract for construction--(1) General 
rule. Section 167(j)(3)(B) provides that section 107(J) (1) 
shall not apply and section 157(b) shall apply (subject to 
the limitations contained in section 167(c) in the case of 
any section 1250 property for which a written contract with 
respect to any part of the construction, reconstruction, 
or erection, or for a substantial portion of the permanent 
financing, was on July 25, 1959, and at all times thereafter, 
binding on the taxpayer. A contract for construction. recon- 
struction, or erection shall not be considered a binding con- 
tract under section 167(j)(3)(B) unless such contract meets 
the requirements of subparagraphs (2) through (7) of this 
paragraph. A contract with respect to permanent financing 
shall not be considered a binding contract for purposes of 
section 167(j)(3)(B), unless such contract meets the reauire- 
ments of paragraph (c) of this section. 


= 
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(3) Legal formality. (i) An agreement shall be 
considered ,as a contract binding on the taxpayer, for 
purposes of this paragraph, only if such agreement is 
in writing, constitutes a contract under applicable 
State or local law, and is enforceable against the tax- 
payer under such law. A contract which does not repre- 
sent a bona fide agreement negotiated at arm's length 
shall not be considered a binding contract under this 
paragraph. In any case where 2 person that is named 
as a party to the contract is acting solely as a mere 
nominee, the real party in interest shall be considred 
a party to the contract. 


x * * 


taxpayer for purposes of this paragraph unless (i) the 
taxpayer's failure to perform would subject him or his 

property to liability for damages or to a forfeiture of 
a down r yment or a deposit, and (ii) the amount of 
such liability for damages is not limited by the terms 
of the contract or, if contractually limited, the 
liability or forfeiture is more than nominal. If the 
deposit, liquidated damages, or down payment is con- 
sistent with the normal commercial practices in the 
locality, the contract may qualify under this para- 
graph. It is not required that the taxpayer be subject 
to personal liability for such damages. For example, 
if the taxpayer's liability is limited and enforceable 
only against the taxpayer's property, the contract may 
still qualify under this subparagraph. 


% * 
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(6) Contract with undetermined terms or conditions. 
A contract may be binding upon the taxpayer under this 
paragraph even if some of its terms are to be determined 
at a date later than July 25, 1969, provided that the 
determination of such terms is not within the unrestricted 
control of the taxpayer, and such terms are in fact 
subsequently determined. Similarly, a contract may be 
binding upon the taxpayer under this paragraph even 
if it is subject to the happening of certain contingencies 
which have not occurred by July 25, 1959, provided that 
the happening of such contingencies is not within the 
unrestricted control of the taxpayer, and the con- 
tingencies in fact occur. 


x % 


